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Introduction

The Youth Affairs Council of South Australia (YACSA) is the peak body representing young people
aged 12 to 25 years as well as the non-government services that support them. YACSA is a member-
based organisation, and our policy positions are independent and not aligned with any political party
or movement. We aim to achieve meaningful improvements in the quality of young people’s lives.

YACSA advocates for the fundamental right of all young people to participate in and contribute to all
aspects of community life, including decision-making processes that impact them, and we recognise
the barriers young people experience when engaging in government decision-making processes.

YACSA is pleased to provide this contribution to the Attorney-General's Department Review of Sexual
Consent Laws in South Australia. Gender equality is an issue of significant concern for young people,
which encompasses gendered and sexual violence, including sexual assault. Young people are a
significant stakeholder in decision-making on consent law and education, with young people the most
likely cohort to experience — and perpetrate - sexual assault. While the current consultation discusses
legislative reform, the importance of prevention education must be recognised as an integral part of
successful legislative reform and YACSA urges the State Government to invest in evidence-based
education as a preventative measure.

Young people in context

Young people are a key cohort for consideration in reform to consent and sexual violence-related
legislation as they are the most likely cohort to be victimised and perpetrate sexual assault’. Further, an
assumption that young people would develop an improved understanding of consent and sexual
violence has not been realised, and today in Australia young people continue to hold misinformed
views on sexual violence. Young people are experiencing a stage in life where expressions, values and
understandings can be impacted by exposure to violence and attitudes that support it. Responses to
sexual violence are impacted significantly by misunderstandings on consent and by commonly
believed myths about sexual violence (called ‘rape myths’). The purpose of rape myths is to obscure
the nature of sexual violence as well as create both hostility and bias towards victim-survivors'’. These
myths and misunderstandings on consent are employed to distinguish the experiences of victim-
survivors from the 'real rape’ stereotype which undermines the credibility of victim-survivors".

Past legislative reforms have attempted to address myths and misunderstandings, but they remain
persistent at institutional, societal, and individual levels'. Police, prosecution and defence, as well as
decision-makers like judges and juries, are not immune to rape myths". Research finds that when rape
myths are relied upon within proceedings, the prosecution rarely challenges them, nor do judges
counter them"!. Prosecution reinforces rape myths by relying on them when an experience fits the ‘real
rape’ stereotype and defence relies on rape myths in cross-examination, while judges use rape myths



as a mental shortcut when practising intervention decisions, linguistic choices and, most concerningly
when providing jury direction proposed to counter these myths"i.

Affirmative consent

An affirmative consent model aims to shift the framing of consent from one person accepting or
rejecting an offer of sexual activity, which supports the use of a narrative based on a subjective
inference of another person'’s actions, to understanding consent as ongoing active communication
allowing attention to be given to steps taken by all parties to clarify consent™. Adopting an affirmative
consent model in South Australia may assist in better framing of consent. In recent years both Victoria
and New South Wales have incorporated affirmative consent in legislation but whether reforms of this
nature improve the reporting and conviction rates of sexual violence-related offences or better
support victim-survivors throughout proceedings is unclear”. In the interest of harmonising sexual
violence-related legislation across Australian jurisdictions, South Australia would benefit from adopting
an affirmative consent model similar to New South Wales and Victoria.

According to the Criminal Law Consolidation Act 1935 (SA), to be considered an offence of ‘rape’ under
the Act, a defendant engages in or continues to engage in sexual intercourse with another person who
does not or has withdrawn consent and the offender knows or is recklessly indifferent to the other
person not consenting or withdrawing consent. To be considered ‘recklessly indifferent’ a person may
be aware of the possibility another person does not or has withdrawn consent but failed to take
reasonable steps to confirm it, or a person does not give any thought whether another person does
not or has withdrawn consent. In proceedings on a charge of rape under the Act, the intention to
engage in sexual intercourse and the defendant knowing, or being recklessly indifferent to the other
person not providing or withdrawing consent are a fault element. South Australia, as a common law
jurisdiction, allows for a defence of ‘honest belief' and that belief is not required to be considered
reasonable. This means a defence need only demonstrate whether the defendant believed the other
person was providing consent and not whether that belief could be considered reasonable. An "honest
belief is a wholly subjective element of fault that allows the influence of rape myths and
misunderstandings on consent to thrive during proceedings, especially as relying on 'honest belief’
frames consent as one person accepting or rejecting another person’s request for sexual activity.
Victim-survivors, in the face of heavy scrutiny and significant opposition, must therefore demonstrate
that they did not consent or withdrew consent, and the defendant was either aware or recklessly
indifferent to that. Outside of adopting affirmative consent, changes to the subjective fault element of
‘honest belief' requiring a defendant to demonstrate reasonable steps taken to ascertain consent
would be an improvement.

Conversely, affirmative consent is centred on communication and agency, and it allows for
understanding that consent is unambiguous, actively given and ongoing. It acknowledges the reality of
sexual violence-related offences, and it is a positive starting point for improved education and
awareness. Affirmative consent models can also begin to address misunderstandings about consent
and rape myths, especially related to the inference of consent. Helping the community accept that it is
each individual’s responsibility to affirm whether any other people engaging in sexual activity with
them are providing consent is a positive step towards acknowledging and shifting the power dynamic
often present in sexual violence-related court proceedings®. Improving the understanding of
affirmative consent is important for young people as evidence demonstrates that young women in
particular struggle to say no including within relationships that do not involve violence*'. Young
women therefore rely on non-verbal communication to show a lack of consent and recent research
showed that consent was considered to be assumed, alluded to and even expected or inevitable,
resulting in young women feeling a lack of control and agency*. While adopting affirmative consent is
progression, including an affirmative consent model in legislation will not necessarily improve issues



present in the adversarial trial system and if not well consulted on and drafted, it risks detrimentally
impacting marginalised groups such as LGBTIQA+ people as well as refugees and migrants*".

There are several circumstances when a person is not taken to consent included in other jurisdiction’s
legislation that are not explicitly included in South Australia’s current legislation. Primarily, New South
Wales and Victoria include the circumstance of ‘if the person does not say or do anything to
communicate consent’. Jurisdictions with affirmative consent models also include when a person
engages in sexual activity because of intimidation either as a single occurrence or as an ongoing
pattern of behaviour as well as when a person engages in sexual activity because they are overcome
by an abuse of authority, trust or dependence within the relationship.

Legislative reform cannot force social change*'. While adopting affirmative consent is positive,
legislative reform alone will not address cultural and social limitations on improving a broader
understanding of consent™. Despite reform to remove criteria for physical violence and force from
legislation on sexual violence offences in favour of consent that began in the 19th century, without
evidence of physical violence present, securing a conviction on sexual violence-related offences
remains considerably onerous and rarei. Within court proceedings, victim-survivors continue to be
subjected to a high level of scrutiny over their behaviour, appearance and demeanour. To determine
whether consent was present or whether a defendant held an 'honest belief' that consent was present,
a victim-survivor can be cross-examined on their sexual history, occupation, clothes, medical history
and more™ii. This is a common approach to sexual violence-related proceedings employed to frame
consent as being given by inference (despite current laws) or to demonstrate that a defendant
believed consent was present. A low threshold for defendants to claim a belief of consent and
persistent misunderstandings on consent within the community continue to influence responses to
sexual violence-related offences*™.

Jury directions

The effectiveness of jury directions is debatable as evidence indicates jurors can struggle to fully
understand and apply directions and that when jurors are unclear on their task, they rely more heavily
on assumptions that reinforce misunderstandings and myths®. Jury directions in proceedings for
sexual violence-related offences primarily attempt to limit the pursuit of cross-examination designed
to undermine a complainant's credibility based on rape myths and misunderstandings of consent
commonly present in the community™. The extent of the effectiveness of jury directions in this respect
is limited as directions do not prohibit attempts to undermine a complainant’s credibility, but merely
allow a judge to address the myth-based narrative being employed™.

A requirement for a judge to provide jury direction on matters relating to rape myths and
misunderstandings of consent features in both Victorian and South Australian legislation, with
Victoria's Act stating direction must be given as soon as possible mid-trial. One rape myth-based
narrative that has persisted despite reform attempting to modernise sexual violence-related laws and
that remains frequently relied on by defence is the notion that any delay in making a complaint or
divergence away from seeking immediate emergency support suggests a complainant lacks credibility
and may have fabricated their report™i. South Australian legislation allows for evidence of why the
complainant made their initial complaint to a certain person at a particular time and why a
complainant did not make a complaint sooner to be admissible. When this evidence is admitted, a
judge must provide a jury direction that there may be various reasons a complaint was made at a
particular time to a particular person, however, legislation does not indicate when this direction must
be given, and the jury otherwise determines the significance of this evidence™".



The current Victorian Jury Directions Act 2015 (Vic) goes slightly further on jury direction (see Part 5,
Div 2, s. 52), requiring a trial judge to direct the jury that a delay in reporting on sexual violence-related
offences is common and that there is no typical, proper or ‘'normal’ response to experiencing sexual
violence-related offences. Despite this, defence counsel continues to rely on this narrative even in
cases where a complainant reported to someone immediately*. Regardless of the legislative
requirement, Quilter et al 2023V found jury direction given as soon as possible mid-trial was not
provided by the judge in all reviewed cases. Additionally, when a delay narrative focused on how initial
complaints were made, the judge failed to give the required jury direction before evidence was
adduced. This research also highlighted the range of delay narratives used to suggest a complainant is
not genuine and that the application of required jury direction is inconsistent. Defence counsel has
been found to frequently utilise evidence on whether a complainant ‘complained’ to the defendant
immediately following the alleged offence as well as a complainant not telling the right person, not
immediately calling emergency services, or expressing reluctance to report to police straight away to
suggest a complainant lacks credibility™"!.

For South Australia, reform that allows jury direction to be provided early in proceedings would give
jurors a more informed position and is likely more effective as jurors tend to consider the evidence as
it is presented and so if jury direction is only provided at the end, it requires jurors to re-consider the
evidence provided which is unworkable, especially in attempts to address entrenched myths on sexual
violence-related offences and consent™ii. Recent research also suggests a pre-trial to take place on
whether evidence may include matters subject to jury direction would allow a judge to address jury
directions in opening remarks and this better supports the utilisation of jury directions in proceedings
on sexual violence-related offences™>.

Conclusion

It is broadly accepted that legislative reform alone is insufficient to address the issue of sexual
violence-related offences and associated matters. Nationally and internationally, significant legislative
reform on the matter of consent and sexual violence-related offences has had little effect on rates of
offending, rates of reporting and attrition rates™*. Without considering matters like prevention,
community education, reporting processes and police discretion, the effectiveness of any legislative
reform seeking to improve reporting, attrition and conviction rates for sexual violence-related offences
cannot be fully realised. Primarily, without investment in prevention education for young people,
problematic misunderstandings of consent and commonly held rape myths in the community will
continue to detrimentally affect the prevalence of sexual violence, the criminal justice system and
responses to sexual violence-related offences.
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